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Court of Appeals of the District of Columbia 

No. 5750. 

I 

Jean M. Boardman, Appellant, 

vs. 

William P. Carey. 

— 

i 

a Supreme Court of the District of Colombia. 

In Equity. 

No. 43390. 

Julie W. Carey, Plaintiff, 
vs. 

William P. Carey, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abbve-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 43390. 

Julie W. Carey, Plaintiff, 

vs. | 

William P. Carey, Defendant. 

Agreed Statement of the Case. 

Filed June 6, 1932. 

#*#### * 

On December 4, 1924, Julie W. Carey filed in the Su¬ 
preme Court of the District of Columbia a bill of com¬ 
plaint against her husband, William P. Carey, ^herein she 
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prayed for a divorce a mensa et thoro, the custody of a 
minor child, temporary and permanent alimony, counsel 
fees and costs. The defendant was personally served with' 
process and duly appeared. The plaintiff applied for and 
was allowed alimony during the pendency of the suit, but 
no application was made for suit money or counsel fees 
prior to the time of final hearing. On October 23, 1925, 
following a trial of the cause on its merits, a final decree 
was entered dismissing the plaintiff's bill insofar as it 
prayed for a divorce but awarding to the plaintiff perma¬ 
nent maintenance, the custody of the infant child, and tax¬ 
able costs. The said decree further directed the defend¬ 
ant to pay to Jean M. Boardman, the attorney for the 
plaintiff, the sum of $150.00 as and for a fee for services 
rendered on behalf of the plaintiff in said cause. From 
this decree no appeal was taken. 

On February 16, 1926, the said Jean M. Boardman filed 
in said cause his petition wherein he alleged that the de¬ 
fendant had theretofore paid only the sum of $15.00 on 
account of the counsel fee hereinbefore mentioned, and the 
court issued a rule directing the defendant to show cause 
why he should not be adjudged to have committed con¬ 
tempt of court. This rule was returned by the United 
States Marshal with the notation that the defend- 
2 ant was not to be found. On August 20, 1926, a 
second rule was issued against the defendant with 
respect to the same matter and the same was personally 
served on the defendant by the United States Marshal in 
the District of Columbia. Upon the motion of the defend¬ 
ant, however, the service of the said rule upon him was 
quashed upon the ground that the same had been made 
while he was in the District of Columbia involuntarily to 
answer certain criminal proceedings pending against him. 

On April 6, 1932, the said Jean M. Boardman filed in 
said cause a petition wherein he stated in substance, and 
in addition to the matters hereinbefore related, that with 
the exception of the $15.00 mentioned the defendant had 
paid nothing on account of the counsel fee in question; 
that at the time the decree in question was entered the 
defendant had been employed in the United States De¬ 
partment of State at a salary of $200.00 per month but 
that during the early part of the year 1926, the defendant 
had voluntarily abandoned his employment and had ab- 
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I 

sconded from the District of Columbia for {he purpose of 
evading compliance with the said decrees both with re¬ 
spect to maintenance and the counsel fee in question; that 
on June 7, 1926, the defendant had been indicted for the 
non-support of his minor child and thereafter had been 
apprehended in the State of Massachusetts, yith the result 
that in the month of September, 1926, he had entered a 
plea of guilty to said indictment and had bpen placed on 
probation by the Supreme Court of the District of Colum¬ 
bia; that immediately thereafter the defendant again de¬ 
parted from the District of Columbia and thereafter vio¬ 
lated the terms of his probation and became and was a 
fugitive from justice; that in October, 1929, [the defendant 
again had been indicted for non-support of h{s minor child 
but that he had never been apprehended upder the war¬ 
rant issued for his arrest; that the defendant had returned 
to the District of Columbia and was then residing in said 
District and employed in the United States ]j$ureau of the 
Census at a substantial salary; that the failure of 
3 the defendant to have paid the aforesaid counsel fee 
had been wilful and contemptuous. Upon considera¬ 
tion of the said petition the court, on April 6\ 1932, issued 
a rule directing the defendant to show cau|se on a day 
certain why he should not be adjudged to ha^e committed 
contempt of court, and the said rule was personally served 
on the defendant in the District of Columbia, j 

Thereafter the defendant appeared by counsel and moved 
the court to dismiss and discharge the said r{ile upon the 
following grounds: 

“1. This Court is without authority and power to ad¬ 
judge defendant in contempt for his failure toj pay counsel 
fees provided for in the final decree herein. | 

“2. Counsel fees are no part of the taxable costs in a 
divorce or maintenance case and no authority Exists in this 
jurisdiction for awarding the same upon final hearing, as 
was done in this case. 

“3. Counsel fees are not necessaries of a wife for which 
her husband is obliged to pay, in the absence pf statutory 
authority therefor. 

“4. On final hearing in a divorce or maintenance case, 
the Court is without power and authority in tpis jurisdic¬ 
tion to award attorney fees to the wife.” 
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Upon consideration of said motion, and without any fur¬ 
ther consideration of the merits of the petition and with¬ 
out passing on the truth of the facts therein alleged, the 
court entered an order dismissing the petition and dis¬ 
charging the rule. From this order the petitioner has ap¬ 
pealed. 

It is hereby stipulated and agreed that the above state¬ 
ment of the case contains a true and correct recital of the 
facts of record in the above-entitled cause insofar as the 
same are necessary to show how the questions involved in 
the appeal herein arose and were decided in the trial court 
and insofar as the same are essential to a decision of such 
questions on appeal. 

JEAN M. BOARDMAN, 
Petitioner in Proper Person. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

The above agreed statement of the case is hereby ap¬ 
proved and the same is ordered to be made of record herein 
this 6th day of June, 1932. 

JESSE C. ADKINS, 

Justice. 


4 Memorandum. 

Filed May 23, 1932. 

******* 


I shall follow the opinion of the Chief Justice in the 
case of Marcum v. Marcum, Equity No. 50,242. 

I do not think the present question was involved in Myers 
v. Myers, 55 App. D. C. 224 or in Forrest v. Forrest, 45 
Wash. Law Reporter 115. In the former case application 
for attorney’s fees pendente lite made at an early stage of 
the case was taken under consideration and disposed of 
after the case was completed. 

I think that practice is a proper one and am disposed 
to follow it in future cases. 

JESSE C. ADKINS, 

Justice. 


May 23, 1932. 
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Order Dismissing Petition and Discharging Rule. 

Filed Jun. 6, 1932. 


This matter having come on for hearing upon the pe¬ 
tition of Jean M. Boardman and the rule issued thereon 
against the defendant on the 6th day of April, 193*2, and 
the motion of the defendant to dismiss and discharge the 
same, it is by the court this 6th day of Jun^, 1932, 
Ordered that the said petition be and the same hereby 
is dismissed and the said rule be and the s^me hereby is 
discharged. 

JESSE C. ADKINS, 

! Justice. 


5 From the above order the petitioner, Jean M. 

Boardman, notes an appeal to the Court of Appeals 
of the District of Columbia, and the penalty of the under¬ 
taking to be filed herein as security for costs on appeal 
be and the same hereby is fixed in the sum oft $100.00. 

JESSE C. ADjKINS, 

Justice. 

Approved as to form. 

JEAN M. BOARDMAN, 

Petitioner. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

Memorandum. 


June 6, 1932.—Undertaking on Appeal for| $100.00 ap¬ 
proved and filed. 

Assignment of Error. 

Filed Jun. 9, 1932. 

######♦ 

Comes now the petitioner and says that the court erred 
in the following particulars: 

1. In holding that the court was without pow^r to enforce 
obedience to the order for the payment of counsel fees con- 
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tained in the final decree in the above-entitled cause by 
attachment and imprisonment for contempt. 

2. In dismissing the petition to adjudge the defendant 
to have committed contempt of court and in discharging 
the rule of April 6,1932, issued thereon. 

JEAN M. BOARDMAN, 
Petitioner in Proper Person. 

6 Service acknowledged this 8th dav of June, 1932. 

RICHARD L. MERRICK, 

Attorney for Defendant. 

Designation of Record. 

Filed Jun. 9, 1932. 

• ***••• 

It is hereby stipulated and agreed that the transcript of 
record on appeal in the above-entitled cause shall include 
only the following: 

1. Agreed statement of the case approved June 6, 1932. 

2. Memorandum of Justice Adkins filed May 23, 1932. 

3. Order dismissing petition and discharging rule en¬ 
tered June 6, 1932, with notation of appeal therefrom. 

4. Memorandum of approval and filing of undertaking on 
appeal. 

5. Assignment of error. 

6. This designation of record. 

JEAN M. BOARDMAN, 
Petitioner in Proper Person. 
RICHARD L. MERRICK, 

Attorney for Defendant. 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 6, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 43390, wherein Julie W. 
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Carey is Plaintiff and William P. Carey is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of July, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5750. Jean M. Boardman, appellant, \fs. William P. 
Carey. Court of Appeals, District of Columbia. Filed Jul. 
25, 1932. Henry W. Hodges, Clerk. 


